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STATEMENT OF THE CASE
Nature

Of The Case
Raul Edgar Herrera appeals from the summary dismissal of his petition for post-

conviction

relief.

Statement

Of The

Facts

And Course Of The Proceedings

Raul Edgar Herrera ﬁled a petition for post-conviction

relief challenging his

convictions for ﬁrst-degree murder, robbery, burglary, kidnapping in the second degree,

and aggravated

battery.

(R., pp. 7-15,

alleged ineffective assistance of

trial

99-108, 12867.1) Relevant t0 this appeal, Herrera

counsel for not investigating potential Witnesses

identiﬁed in police reports, not requesting a jury instruction 0n accessory after the
failing t0 ﬁle a timely

motion

fact,

and

to suppress Herrera’s statements to a co-defendant while in

police custody. (R., pp. 131-34.)

The

state

moved

for

summary

dismissal 0f the petition.

(R., pp. 149-61.)

Relevant to

The

district court

granted the state’s motion.

district court

dismissed the claim of ineffective assistance 0f counsel for inadequately

(R., pp. 342-64.)

investigating potential Witnesses because Herrera produced

those witnesses

at trial

was not

would have testiﬁed to, and no evidence
tactical.

failed t0 establish a

1

(R., pp. 347-48.)

prima facie claim 0f

The

and beat the

that the choice

0f witnesses called

determined that Herrera had

ineffective assistance 0f counsel for failing to

trial,

Which were

home of Ronald Ghostwolf and

that Herrera

and

his

Ghostwolf, then, while Cervantes stayed with Ghostwolf, Herrera

room before both men put Dyer and stolen goods in Dyer’s
Dyer’s corpse was later found in the trunk of the car. (R., p. 177.)

beat Dyer in the next
pp. 175-78.)

n0 admissible evidence ofwhat

district court

Petitioner provided a recitation 0f the facts elicited at

co-defendant Cervantes invaded the

this appeal, the

1

car.

(R.,

request an accessory after the fact instruction because he failed to establish that accessory

after the fact

was an included offense 0f the charged crimes and presented n0 evidence 0f

prejudice even if the instruction

district court

motion

would have been given ifrequested.

(R., pp. 353-57.)

The

dismissed the claim of ineffective assistance of counsel for failing t0 ﬁle a

t0 suppress evidence

of statements Herrera made to a co-defendant While in police

custody because Herrera presented n0 evidence of a Fifth

Amendment

or Miranda

Violation. (R., pp. 357-60.)

The
pp. 368-70).

district court

entered judgment (R., p. 374) and Herrera timely appealed (R.,

ISSUES
Herrera states the issues on appeal

A.

as:

Did Mr. Herrera present a prima facie case of deﬁcient performance
0f counsel under the Sixth Amendment, due t0 counsel’s failure t0
investigate, interview,

and present testimony 0f eyewitnesses?

B.

Did Mr. Herrera present a prima facie case 0f deﬁcient performance
0f counsel under the Sixth Amendment, due t0 counsel’s failure to
request an instruction on the law 0f accessory after the fact?

C.

Did Mr. Herrera present a prima facie case 0f deﬁcient performance
of counsel under the Sixth Amendment, due to counsel’s failure t0
ﬁle a timely motion to suppress statements and for failing to raise
meritorious bases to suppress them?

D.

Did Mr. Herrera present a prima
Sixth

Amendment when

deﬁcient performance

is

facie case

of prejudice under the

the cumulative effective [sic] of

all

the

considered?

(Appellant’s brief, pp. 3-4.)

The
1.

state rephrases the issues as:

Has Herrera

failed to demonstrate error in the district court’s determination that

Herrera’s claims 0f ineffective assistance 0f counsel were not

shown by admissible

evidence in the record?

show that multiple claims of ineffective
unsupported by evidence can be cumulated to show prejudice?
2.

Has Herrera

failed to

assistance 0f counsel

ARGUMENT
I.

The

Counsel Because They Were Not Shown
A.

Of Ineffective Assistance Of
BV Admissible Evidence In The Record

District Court Properly Dismissed Herrera’s Claims

Introduction

The

district court

dismissed Herrera’s claim of ineffective assistance 0f counsel for

inadequately investigating potential Witnesses, failing to request an accessory after the fact

instruction,

and

failing t0 ﬁle a

motion

to suppress evidence

0f statements Herrera made to

a co-defendant While in police custody because Herrera failed to support those claims with

admissible evidence in the record. (R., pp. 347-48, 353-60.) Herrera asserts that the district
court erred because deﬁcient performance

is

demonstrated 0n the record, and that the

multiple acts 0f deﬁcient performance created cumulative prejudice.

pp. 5-21.)

Review 0f the

district court’s decisions in light

failed t0 support his claims

(Appellant’s brief,

of the record show that Herrera

of ineffective assistance of counsel with admissible evidence

showing deﬁcient performance or prejudice.

B.

Standard

Of Review

“‘[W]hen reviewing a
conviction relief proceeding,

district court’s

we

summary

dismissal in a post-

apply the same standard as that applied by the

court.’” Takhsilov V. State, 161 Idaho 669, 672,

M,

order 0f

district

389 P.3d 955, 958 (2016) (quoting R_idg1_ey

148 Idaho 671, 675, 227 P.3d 925, 929 (2010)). “[W]hen reviewing the summary

dismissal 0f a petition for post-conviction relief, this Court must determine whether a

genuine issue 0f fact exists based 0n the pleadings, depositions and admissions together
with any afﬁdavits 0n ﬁle.”

I_d.

“A genuine issue of material fact exists when the appellant

has alleged facts in his petition that

if true,

would

entitle

him to

relief.”

Stanﬁeld

V. State,

165 Idaho 889, 894, 454 P.3d 531, 536 (2019) (internal quotations omitted). However, the
petition

“must present or be accompanied by admissible evidence supporting

allegations, or the application Will

be subject

to dismissal.” State V.

Fame, 146 Idaho

its

548,

561, 199 P.3d 123, 136 (2008). “This Court exercises free review over questions of law.”

Severson

C.

V. State,

The

159 Idaho 517, 520, 363 P.3d 358, 361 (2015).

District

Court Properly Dismissed Herrera’s Claims

Of Counsel Because He
Issue Of Fact

Presented

No

Of Ineffective Assistance

Admissible Evidence Creating

A Material

Claims for ineffective assistance of counsel are analyzed under a two-prong

test.

Strickland V. Washington, 466 U.S. 668, 687 (1984); Marsalis V. State, 166 Idaho 334,

_,

458 P.3d 203, 209 (2020). “T0 prevail on such a claim, the applicant for post—conviction
relief

must demonstrate

(1) counsel’s

reasonableness; and (2) there
result

would have been

483 (2008)

is

fell

below an objective standard of

a reasonable probability that, but for counsel’s errors, the

different.”

(citing Strickland,

performance

State V.

466 U.S.

at

Yakovac, 145 Idaho 437, 444, 180 P.3d 476,
687-88).

motion for summary dismissal, post-conviction
assistance 0f counsel

must

Strickland prongs.”

Marsalis, 166 Idaho at

“Therefore, ‘[i]n order t0 survive a

relief claims

based upon ineffective

establish the existence of material issues 0f fact as to’ both

_,

458 P.3d

(quoting State V. Dunlag, 155 Idaho 345, 383, 3 13 P.3d

1,

at

209 (brackets

39 (2013)). In

original)

this case

Herrera

did not present admissible evidence creating a material issue 0f fact as t0 both prongs of
his ineffective assistance of counsel claims.

Herrera Presented

1.

N0

Admissible Evidence

Prejudice Regarding His Claim

Herrera alleged

trial

Of Failure To

(R., p.

According to Herrera, police

131.)

had revealed two Witnesses Who saw people

did not ﬁt his description. (R., pp. 131, 138-43.)
in support

Call Witnesses

counsel was ineffective for failing to “investigate, interview,

and present testimony of eye Witnesses.”
investigation

Of Deﬁcient Performance Or

The

at

0r near the crime scene

district court

Who

concluded the evidence

0f this claim, copies 0f police reports, was inadmissible “hearsay, and multiple

layers of hearsay as to the ﬁrst, unidentiﬁed, Witness.” (R., pp. 347-48.)

Because Herrera

presented no admissible evidence showing deﬁcient performance or prejudice, this claim

was properly dismissed by

What

the district court.

Witnesses to call at

second-guessed” and
that decision t0

is

trial “is

a strategic 0r tactical decision Which will not be

not “a basis for post-conviction relief” unless the petitioner shows

be the result “inadequate preparation, ignorance of the relevant law, 0r

other shortcomings capable 0f objective evaluation.”

258, 869 P.2d 571, 575 (Ct. App. 1994).

Where

Gabourie

V. State,

125 Idaho 254,

a petitioner provides “no evidence

which

suggests that this decision resulted from inadequate preparation, ignorance 0r other

shortcomings” the “presumption that counsel’s performance
range of professional assistance”
563, 199 P.3d at 138.

is

fell

Within the acceptable

unrebutted and therefore controls.

P_mm, 146 Idaho

at

Herrera presented no evidence, admissible or otherwise, of

inadequate preparation or other shortcoming in the decision t0 not call the alleged Witnesses

at trial.

Herrera, using police reports as evidence, alleged

two Witnesses

to call his identiﬁcation into doubt.

trial

counsel should have called

(R., pp. 131, 138-43.)

witnesses was identiﬁed and stated he had “observed an

One 0f

unknown white male with

the

a white

hoodie with red on

door

it

walking away from the front door between the cars and the garage

approximately 7:55 a.m.”

at

The other was

(R., p. 347.)

of a neighbor: “Cathie told ofﬁcers that Nancy,
Cathie that Nancy’s boyfriend told
the boyfriend

that

saw a man

in a black hoodie

he also saw a large black

front

Nancy

man and

a neighbor 0f the decedent, told

that at about 7:30

am on the day

another

man

in a

hoodie walking away from the

evidence established that

aware 0f two potential Witnesses, but presented no admissible evidence
not call those two Witnesses

was

of the murder

walking to the back of the decedent’s home and

(R., p. 347.) Herrera’s

0f the residence.”

Who was

the unidentiﬁed boyfriend

Herrera points out that inadequate preparation

is

trial in

counsel was

that the decision to

the result 0f any deﬁcient performance.

present evidence that the failure t0 call those witnesses at

trial

Nor

did Herrera

any way prejudiced him.

an obj ective shortcoming showing

deﬁcient performance, and then argues he presented evidence showing such inadequate
preparation in relation t0 the alleged witnesses.

Herrera

is

correct that inadequate preparation

is

(Appellant’s brief, pp. 5-10.) Although

an obj ective shortcoming, “[i]n the absence

of evidence that a strategic decision was the product of inadequate preparation or ignorance
0f the relevant law,

this

Court will not ﬁnd deﬁcient performance.” State

Idaho 386, 488, 348 P.3d

n0 admissible evidence
First,

the witnesses

1,

V.

Abdullah, 158

103 (2015) (internal quotation omitted). Herrera has shown

in the record supporting his claim 0f inadequate preparation.

Herrera contends the police reports he submitted are admissible to show

would have testiﬁed

not withstand scrutiny.

at trial.

(Appellant’s brief, p. 7.)

The Idaho Supreme Court recently

how

This argument does

stated that evidence is

“admissible” for post—conviction purposes if it would have been admissible at the criminal

trial,

and therefore police reports admissible

at the criminal trial

under I.R.E. 803(8) are

properly presented in support ofpost-conviction petitions. Stanﬁeld, 165 Idaho at 896 n.1,

454 P.3d

538

at

n.1.

I.R.E. 803(8), in turn, creates a public records hearsay exception for

public records of an “ofﬁce’s regularly recorded and regularly conducted activities” 0r “a

matter observed while under a legal duty t0 report, or factual ﬁndings resulting from an
investigation conducted under legal authority.”

were not offered
9)

‘6

activities,

resulting

t0

show an “ofﬁce’s

The police

reports in this case, however,

regularly recorded and regularly conducted

a matter observed while under a legal duty t0 report,” or “factual ﬁndings

from an investigation conducted under

legal authority.”

Nothing

in this authority

allowing a defendant t0 use a police report for certain limited purposes (showing the
ofﬁcers’ actions and conclusions)

makes

the police reports in this case admissible t0

show

the truth of What people told ofﬁcers. Herrera’s trial counsel could not have admitted the

police reports at

the police reports

trial

as substantive evidence in lieu 0f Witness testimony,

were not “admissible evidence”

Moreover, as Herrera himself points

for purposes

out, counsel

(Appellant’s brief, pp. 7-9 (citing Respondent’s Exhibit

L. 8; p. 1216, Ls. 19-23).)

On its

made use of the

report at

A (Trial TL, p. 867, L.

14

was a tactical

— p.

trial.

868,

impeach

decision. Herrera, however, alleged

deﬁciency was that counsel was ineffective for not calling the potential Witnesses

mentioned in the police

reports.

The

reports

were not admissible,

post-conviction proceedings, for that purpose, and there

tactical

0f post-conviction.

face, the decision to utilize the report at trial t0

the adequacy of the police investigation

that the

and therefore

is

decisions regarding What evidence to present

preparation.

at the criminal trial or in

no evidence showing counsel’s

was

the result of inadequate

There

is

n0 evidence

’

in the record that trial counsel s investigation ofthese potential

Witnesses was inadequate because there
to investigate these potential Witnesses.

these witnesses

The

would have

district court

either

is

n0 evidence 0f What counsel did 0r did not d0

Moreover, there

said, especially the

witness

is

no admissible evidence ofwhat

who was reported only fourth-hand.

did not err because the record shows n0 admissible evidence t0 support

prong of Herrera’s ineffective assistance 0f counsel claim.
Herrera Presented

2.

No

An Accessory
Deﬁcient Performance Or That He Was

Evidence That Failing To Request

After The Fact Instruction

Was

Prejudiced

The

district court

concluded that Herrera’s claim of ineffective assistance of

counsel for failing to request an instruction 0f accessory after the fact failed because he

would not have been
deﬁciency

is

entitled to such

an instruction.

(R., pp. 353-57.)

“Where

the alleged

counsel’s failure to ﬁle a motion, a conclusion that the motion, if pursued,

would not have been granted by
0f the [Strickland]

App. 1995).

test.”

the

Sanchez

trial court, is

V. State,

generally determinative 0f both prongs

127 Idaho 709, 713, 905 P.2d 642, 646

Application 0f the law shows the

district court correctly

(Ct.

concluded that

Herrera presented n0 prima facie claim that he was entitled to an included offense
instruction for accessory after the fact because that offense

was not an included offense 0f

the criminal charge against Herrera.

“[T]he

provided

trial

court shall instruct the jury with respect t0 lesser included offenses

that: (1) either

party requests such an instruction;

View 0f the evidence presented
committed such

in the case that

and

(2) there is a reasonable

would support a ﬁnding

lesser included offense but did not

Drennon, 126 Idaho 346, 352, 883 P.2d 704, 710

commit
(Ct.

m

that the defendant

the greater offense.”

App. 1994) (emphasis

original)

(citing I.C. § 19-2132; State V. Croasdale,

“‘An offense

1991).

be deemed

will

t0

120 Idaho 18, 19, 813 P.2d 357, 358

(Ct.

App.

be a lesser included offense of another, greater

offense, if all the elements required to sustain a conviction 0f the lesser included offense

are included within the elements

State V.

Flegel,

t0 sustain a conviction

111, 114, 594 P.2d 149, 152 (1979)).

m

of the greater offense.”’

Idaho 525, 527, 261 P.3d 519, 521 (201

151

McCormick, 100 Idaho
is

needed

1)

(quoting

“[A]ccessory after the fact

not a lesser-included offense of aiding and abetting under the statutory theory.”

M,
crime

164 Idaho 407, 419, 431 P.3d 242, 254 (2018).

may be

a lesser included offense if the charging

“Under the pleading theory, a

document

which necessarily includes proof of the elements 0f the

m

m

alleges facts the proof of

lesser included offense.”

M, 139 Idaho 650, 653, 84 P.3d 586, 589 (Ct. App. 2004).
An

accessory

is

someone “Who, having knowledge

committed” either willfully withholds or conceals

committed the felony.
of accessory only

I.C. §

after

it

that a felony

from police 0r harbors a person who

18-205 (emphasis added). Because one can commit the crime

completion 0f the underlying felony,

all

the elements required to

sustain a conviction 0f accessory are not included within the elements

conviction for the underlying felony and accessory cannot be the

underlying felony was completed. The
failed to

show

On

that counsel

appeal

has been

was

district court correctly

needed

to sustain a

means by which

the

concluded that Herrera had

ineffective for not requesting an accessory instruction.

Herrera argues

that

the

district

court

misconstrued his

(Appellant’s brief, pp. 11-12.) Herrera argues on appeal that his claim

was not

claim.

that trial

counsel was ineffective for not requesting an accessory included offense instruction, but

10

that

he was ineffective for not requesting an accessory instruction as his theory of the case

instruction. (Appellant’s brief, pp. 10-12.) This

argument

is

Without merit.

The record shows that the defense theory at trial was that Herrera did not participate
in the robbery, burglary, aggravated battery, kidnapping,

those crimes after the

fact.

and murder, but only learned of

(Trial Tr., p. 250, Ls. 6-16 (opening statement that evidence

would show Herrera learned 0f charged crimes only after the
they were committed); p. 1007, L. 13

— p.

testiﬁed he

1089, L. 6

p.

was home

— p.

at the

him to

assist

was home

at

only after the crimes had been

1091, L. 22 (Herrera denied any involvement in crimes and

time they were committed);

(closing argument that Herrera

Although

and was not present when

1077, L. 7 (Herrera testiﬁed that he

the time of the crimes and Cervantes recruited

committed);

fact

was not involved

that defense admitted

p.

1225, L. 24

—

p.

1226, L. 13

in the crimes but only the cover-up).)

involvement after the

fact, the

defense theory was that

Herrera was not present and not involved in the charged crimes.

An

accessory

committed

is

someone “Who, having knowledge

[W]illfully Withhold[s] 0r conceal[s]

(E alﬂ ICJI 310.)

it

that

a felony has been

from a peace ofﬁcer.” LC.

§ 18-205.

That Herrera willfully withheld his after—the-fact knowledge 0f the

crimes from police was not Herrera’s defense. His defense was that he was not the person

When

with Cervantes

the crimes

after the fact instruction

was not

would have added nothing

to Herrera’s defense,

constitutionally deﬁcient for not asking for

required to give

failed to

were committed, because he was home.

show

it

if asked,

it,

the

trial

court

and Herrera was not prejudiced by

error in the district court’s

summary

assistance of counsel.

11

its

An

and

accessory

trial

counsel

would not have been

absence.

Herrera has

dismissal of this claim 0f ineffective

Herrera Has

3.

Assistance

Shown No Error In The Dismissal Of His Claim Of Ineffective
Of Counsel For Not Filing A Motion To Suppress His

Statements

Herrera alleged that

trial

counsel was ineffective for ﬁling an untimely motion t0

suppress and failing to claim a “Violation of Petitioner’s Fifth

upon law enforcement allowing Mr. Cervantes
Petitioner.” (R., pp. 133-34.)

The

t0

Amendment

trial

counsel had ﬁled

a motion t0 suppress which had in fact been considered and denied on the merits

trial

judge. (R., pp. 157-58.)

clear,” but

The

court noted that this claim in the petition

trial

was apparently a claim that Herrera “had invoked his

to his conversation

that right.”

based

be placed in the interview room with

responded by alleging that

state

rights

right to

remain

by

the

was “not

silent prior

with Mr. Cervantes and that the recording 0f the conversation violated

(R., p. 357.)

The

district court

cited in support 0f the claim “turned

reached

0n the

this

conclusion because the authority

fact that prior to

defendants had invoked their right t0 remain silent.”

being placed together, the

(R., p. 359.2)

The

district court

dismissed the claim because Herrera presented “no evidence” that he “invoked his Fifth

Amendment right t0 remain

silent” prior to

making the statements

t0 Cervantes “0r that the

conversation between himself and Mr. Cervantes was a custodial ‘interrogation’ or

ﬁmctional equivalent.”

The

district

its

(R., p. 359-360.)

court’s decision

requirement for Miranda warnings

is

is

supported by the record and the law. “The

triggered by custodial interrogation.” State V. Arenas,

161 Idaho 642, 645, 389 P.3d 187, 190 (Ct. App. 2016). “[T]he deﬁnition of interrogation

2

Herrera’s post-conviction counsel argued, as the pleadings

to record the interaction between Herrera
t0 render Cervantes a state agent

and

t0

seem

t0 allege, that arranging

and his co-defendant Cervantes was alone enough

show a

24.)

12

constitutional Violation. (TL, p. 42, Ls. 4-

can extend only t0 words 0r actions on the part of police ofﬁcers that they should have

known were reasonably

likely t0 elicit an incriminating response.”

446 U.S. 29 1 302 (1980) (emphasis
,

V.

original). Interrogation

Rhode

must be by a

Island V. Innis,

state agent.

m

Adamcik, 152 Idaho 445, 471-72, 272 P.3d 417, 443-44 (2012) (questions asked by

defendant’s father after defendant invoked right to counsel were not custodial interrogation

because father was not a

state agent). In addition, “police

questioning unless the invocation of Miranda rights
La_w, 136 Idaho 721, 724, 39 P.3d 661, 664 (Ct.

is

m

ofﬁcers are not required t0 cease

clear

and unequivocal.”

App. 2002).

Herrera did not support With evidence his implied allegation that he had

He

unequivocally invoked his right t0 silence.

did not allege or present evidence that

Cervantes was a state agent conducting an interrogation.
dismissed Herrera’s claim that the state violated his Fifth

The

district court correctly

Amendment rights by recording

his interaction with his co-defendant.

Herrera 0n appeal does not dispute the

district court’s

determination that he

presented no evidence that he invoked his right to silence. (Appellant’s brief, pp. 13-19.)

He

asserts,

however, that the record presents evidence t0 support a prima facie claim of

ineffective assistance 0f counsel for failing t0

move

because he invoked his right t0 counsel. (Appellant’s
in this

The

argument is

that

brief, pp. 13-19.)

—

The primary ﬂaw

n0 such claim was pleaded 0r argued by Herrera to the

district court.

petition did not allege such a claim. (R., pp. 133-34.) Herrera’s brief in opposition to

the state’s motion does not contain such an argument.

oral

t0 suppress Herrera’s statements

argument 0n the

p. 43, L. 1.)

state’s

motion

And, ﬁnally and not

to dismiss

(R., pp. 187-89.)

makes n0 such argument. (TL,

surprisingly, the district court did not

13

And

Herrera’s

p. 40, L. 15

ﬁnd

that such a

claim had been raised for

be considered by

its

decision. (R., pp. 357-60.) “‘Issues not raised

this [C]ourt

Which the case was presented

on appeal, and the
t0 the

443 P.3d 23 1 235 (2019) (brackets
,

parties will

lower court.” State

V.

below

will not

be held to the theory upon

_,

Hoskins, 165 Idaho 217,

original) (quoting State V. Garcia—Rodriguez, 162 Idaho

271, 275, 396 P.3d 700, 704 (2017)). Because Herrera did not raise below the theory he
asserts

on appeal

Even

it is

not preserved.
Herrera’s theory

if preserved,

is

without merit. The record shows that

trial

counsel in fact presented a motion t0 suppress based on the theory that he had invoked his
right to counsel in his ﬁrst interview With a detective,

by Herrera should be suppressed.

and therefore subsequent statements

242-46 (copy of motion).) This

(R., pp.

is

the

same

theory Herrera claims 0n appeal in this case should have been presented to the district court.
(Appellant’s brief, pp. 13-19.) Herrera alleged that the only reason this motion

was

that

claim

it

was untimely ﬁled

(ﬂ, gg, R., pp.

(R., pp. 133-34),

but presented n0 evidence supporting that

193-94 (declaration of Herrera’s post-conviction counsel regarding

The

evidence submitted in support 0f petition)).

motion was

was denied

in fact heard

prosecutor, in turn, claimed that the

and decided 0n the merits.

(R., pp. 157-58.)

The

district court

found that neither party had submitted evidence in support of their respective claims.

(R.,

p. 360.)

Because the record

in this case

shows

that trial counsel in fact

ﬁled the very motion

Herrera claims 0n appeal counsel was ineffective for not ﬁling, Herrera has failed t0 show
ineffective assistance of counsel for not ﬁling that motion.

evidence that the motion

trial

Because Herrera presented no

counsel ﬁled was not considered on the merits, Herrera has

not presented aprimaface claim that the manner of the ﬁling 0f the motion was ineffective

14

assistance 0f counsel.

summarily dismissing
Finally,

even

In short, this record does not

show

error

by

the district court in

this claim.

if

Herrera had presented evidence suggesting that

trial

counsel was

ineffective for not adequately presenting the theory that he invoked his right to counsel in

a prior police interview and therefore no subsequent interview could be conducted, he has

failed to

show

that statements t0 his co-defendant Cervantes

The Idaho Supreme Court has held

that statements elicited

would have been suppressed.

by a

third party, not a state

agent, are not the product of “interrogation” for purposes of Miranda.

at

471-72, 272 P.3d

Idaho

is

at

443-44.

Herrera’s reliance on contrary authority from outside of

thus misplaced, and does not demonstrate merit to any motion to suppress his

statements t0 Cervantes. Trial counsel

t0 suppress evidence

Herrera’s claims

The
of

trial

Adamcik, 152 Idaho

fails

was not

ineffective for failing to present a

motion

based on a theory speciﬁcally rejected by the Idaho Supreme Court.

0n both prongs of the Strickland standard.

district court

summarily dismissed Herrera’s claims 0f ineffective assistance

counsel for lack of admissible evidence 0f deﬁcient performance and prejudice.

The record shows no admissible evidence supporting
performance or prejudice.

legally Viable claims of deﬁcient

Thus, Herrera has failed t0 show error in the

holdings.

15

district court’s

II.

Herrera Has Failed
Assistance

T0 Show That Multiple Unsupported Claims Of Ineffective
Of Counsel Entitle Him T0 An Evidentiarv Hearing

Herrera contends that the prejudice arising from the three alleged acts of deﬁcient

performance

is

sufﬁcient t0 establish a Viable claim of ineffective assistance 0f counsel.

(Appellant’s brief, pp. 19-21.)

He

does not, however, argue that any individual one 0f the

three alleged acts 0f deﬁcient performance

is

sufﬁcient t0 establish a Viable claim of

ineffective assistance of counsel. (Appellant’s brief, pp. 19-21.) Thus, if the district court

properly

rej ected

any one or two of the three claims 0f deﬁcient performance, Herrera has

presented n0 claim of prejudice associated With the remaining one or two claims.

As

above, Herrera has failed to

set forth

show

error in the district court’s

determinations that he failed t0 establish prima facie claims 0f deﬁcient performance 0r
prejudice as related t0 his three claims taken individually. Likewise, he has failed to

that

even

if he prevails

0n the ﬁrst Strickland prong on

prejudice shows a Sixth

Amendment

Violation.

all

show

three claims that the cumulative

The unknown testimony by unknown

Witnesses, With an accessory after the fact instruction, and Without Herrera’s statements to

Cervantes admitted in the state’s case-in-chief, does not show a reasonable probability 0f
a different

As

trial result.

t0 the claim

0f inadequate

trial

preparation

by not interviewing and

witnesses, Herrera presented no evidence of what those witnesses

0r What they

would have testiﬁed

admissible at

trial t0

show

would have

Nor were

t0 at trial. (R., pp. 347-48.)

the truth of What a witness told police,

0f what a boyfriend told his girlfriend

who

told the witness

who

803(8) (police reports admissible if offered by defendant t0

16

much

calling

told counsel

the police reports

less for the truth

told the police.

I.R.E.

show what oﬁcer did

or

Herrera presented n0 evidence that

concluded).

trial

counsel’s investigation

would have

turned up helpful and admissible evidence, and presented no evidence of What testimony

could 0r would have ultimately been presented
investigation. Herrera did not demonstrate

at trial

how the

but for the allegedly inadequate

alleged witnesses

would have testiﬁed

because he presented n0 evidence of how they would have testiﬁed.3 This claim adds no
prejudice at

prejudice

all t0

the accumulation, and therefore Herrera’s entire argument of cumulative

fails.

Herrera presented n0 evidence 0f prejudice for failing t0 request an instruction on
aiding and abetting, both because Herrera

the instruction

would not have added

(Trial

TL,

p.

entitled t0

to Herrera’s defense.

he did not participate and did not even
committed.

was not

know

an instruction and because

Herrera’s argument

p.

1007, L. 13

250, Ls. 6-16 (opening statement that evidence would

— p.

1077, L. 7 (Herrera testiﬁed that he

of the crimes and Cervantes recruited him t0
committed);
testiﬁed he

p.

1089, L. 6

was home

— p.

at the

that

about the crimes until after they were

Herrera learned of charged crimes only after the fact and was not present

committed);

was

assist

show

when they were

was home

at the

time

only after the crimes had been

1091, L. 22 (Herrera denied any involvement in crimes and

time they were committed);

(closing argument that Herrera

was not involved

p.

1225, L. 24

—

p.

1226, L. 13

in the crimes but only the cover—up).)

Herrera did not need an instruction on the uncharged crime he admitted committing

3

Imagine

how

Herrera as the

embarrassing

man

it

would have been

they had seen.

if either

Witness had in fact identiﬁed

Herrera merely assumes that because there were

discrepancies in describing his physical attributes and clothing the Witnesses
testiﬁed

it

was not Herrera they saw.
17

would have

make

(accessory after the fact) to

the argument that he

was not involved

in the charged

crimes.

Herrera argues he was prejudiced “because
the trusted source of law in support of

This

had

is

t0

its

not true. The instructions, Which

trial

counsel could not direct the jury t0

theory of the case.” (Appellant’s brief, p. 20.)

trial

counsel did point

to,

were clear

that the state

prove beyond a reasonable doubt that Herrera committed or aided and abetted the

charged crimes. Herrera did not need t0 establish he was guilty 0f being an accessory after
the fact to

argument

show reasonable doubt

that

that

he was guilty of the charged crimes.

an instruction on aiding and abetting would have affected

Herrera’s

how

the jury

perceived his theory that he was involved only after the crimes had been committed

Without merit. This claim adds no prejudice

at all t0 the

Herrera’s entire argument 0f cumulative prejudice

is

accumulation, and therefore

fails.

Herrera also failed to show prejudice in the admission of evidence 0f his
conversation With the co-defendant Cervantes because he failed to demonstrate that this

evidence would have been excluded
establishes trial counsel did

move

at trial

but for counsel’s performance.

to suppress

right t0 counsel in the ﬁrst interview

on the theory

and therefore ofﬁcers violated

re-interviewed him, but failed to present any evidence
trial court.

had invoked

that right

Why that theory was

When

rej ected

his

they

by the

Moreover, he failed t0 show that his statements to Cervantes were suppressible

because Cervantes was not a
Finally,

even

state agent.

if the state

statements to Cervantes in

testimony.

that Herrera

The record

its

could have been prevented from using the evidence of the

case in chief, that evidence

was admissible

t0 rebut Herrera’s

“Despite the fact that patently voluntary statements taken in Violation of

18

Miranda must be excluded from the prosecution’s

case, the

presumption 0f coercion does

not bar their use for impeachment purposes 0n cross—examination.” Oregon

U.S. 298, 307 (1985) (emphasis original) (citing Harris

Because the

state

was able

to introduce evidence

omissions) to Cervantes through cross examination
L. 2), there is

no evidence of prejudice

“uniquely powerful” (Appellant’s
point in the

trial

the evidence

is

at trial.

brief, pp.

V.

New York, 401

V. Elstad,

470

U.S. 222 (1971)).

0f Herrera’s relevant statements (and

(ﬂ Trial Tr., p.

1123, L. 15

— p.

1126,

Herrera’s argument that a confession

is

20-21) does not draw a distinction in what

heard. Hearing the evidence to impeach Herrera’s claims

of innocence would not have reduced their impact.
Herrera’s appellate argument that he

error

by the

showed cumulative prejudice

fails t0

show

trial court.

CONCLUSION
The

Court t0 afﬁrm the

state respectfully requests this

district court’s

dismissal of Herrera’s claims 0f ineffective assistance 0f counsel.

DATED this

19th day of May, 2020.

/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General
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